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Case No.  10-5057, 10-5055

(D.C. No. 4:09-cr-00043-SPF-2)

Motion to Reconsider

MOTION TO RECONSIDER DECEMBER 27, 2010 ORDER

Comes now Oscar Amos Stilley, (“Stilley”), and for his motion states:

On December 9, 2010, Stilley filed a “Motion for Judicial Determination of How 

Stilley  May Avail  Himself  of  the  Process  to  Which  This  Court  Has  Declared  He is 

Entitled;  Claim of  Right  to  Access  the  Courts;  Reservation  of  Rights  to  Plead  After 

Complete Exhaustion of Administrative Remedies; and Adoption and Claim of Rights 

and Arguments.”  The Court on December 14 ordered a limited response, “addressing 

appellant's  claims  that  he  is  being  denied  library  access  and/or  access  to  other  legal 

research tools and materials.”  On or about December 22, the government responded:

1) Stilley has failed to demonstrate exhaustion of administrative remedies.

2) Stilley cannot establish that his right to relief is “clear and indisputable.”

3) Because Stilley represented himself at trial, the government is free to deny him 
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access to a law library and other legal materials.

Federal Rule of Appellate Procedure, (“FRAP”), 27(a)(4) gives a movant seven 

days to reply.  Stilley intended to file such a reply.  The Court ruled on December 27, 

before Stilley had this opportunity, indeed, before Stilley received his formal service of 

the response in the U.S. mail.  The December 27 order directed Stilley to pick one of four 

options with respect to this appeal.  Stilley is making his election in a separate pleading.

Stilley objects to the loss of the right to reply.  The Court is free to ask if Stilley 

objects to such loss if haste is important.   Stilley is inclined to be agreeable on such 

matters,  but  it  is  highly  improper  to  cut  off  an  established  right,  without  notice  or 

agreement, and without a statement of valid legal reasons.  Stilley would not have agreed 

under these circumstances, given the misleading nature of the DOJ's response.

EXHAUSTION OF ADMINISTRATIVE REMEDIES

This  Court  stated  that  Stilley  was  entitled  to  the  use  of  the  administrative 

procedure  to  obtain  access  to  the  resources  that  he  himself  possesses  for  use  in 

prosecuting this appeal.  Yet the Department of Justice-Federal Bureau of Prisons, (“DOJ-

BOP”), has obstructed and stonewalled the process throughout.  This was the foundation 

for the filing of the motion with respect to which this motion for reconsideration is now 

filed.  This Court said Stilley was due certain process.  Stilley simply asked how that 

process due could be obtained in light of the DOJ's obstructionism.

Stilley  has  bitterly  complained  about  the  refusal  of  Warden  Outlaw  to 

acknowledge Stilley's cop-out on the subject matter giving rise to Stilley's pleadings over 
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the  past  six  months  concerning  access  to  the  courts.   Stilley  did  in  fact  receive  a 

document  with  Warden  T.  C.  Outlaw's  name  signed  by  some  other  person  dated 

December  18,  2010,  which  Stilley  construes  as  a  denial  of  the  cop-out.   Later,  on 

December 29, Stilley received what appears to be the identical document from Counselor 

Moreman dated December 7, 2010 over the name T. C. Outlaw, and signed by yet another 

person whose identity Stilley could not divine.  The reasons were not explained, and 

nothing  in  this  rejection  suggested  that  the  denial  was  related  to  any  legitimate 

penological interest.  The operative text says:

“...  you stated you experienced difficulty conducting your legal work with the  
capacity of the institutional law library.  You stated it was not adequately providing 
you with the research resources to assist you in filing your appeal.  You went on to 
request  access  to  the  internet,  word  processing  software,  printers,  and  your  
subscription to Lexus Nexus.  (sic)  You were informed you would not be able to 
receive the equipment you requested.”

The reason for having two dates and two signatures for one document has not been 

explained.  Stilley asked Counselor Moreman to acknowledge in writing that he gave me 

his version on December 29, 2010, but he declined.

Stilley placed his appeal of the denial of his claim in the mail January 4, 2011. 

The persons  stonewalling  the  claims  of  Stilley  are  EMPLOYEES of  the  DOJ,  or  its 

subsidiary the DOJ-BOP, which maintains the incarceration of Stilley.  Stilley OBJECTS 

to such “Administrative Remedy,” which is at every level, decided by the employees of 

the prosecuting agency.   An arbiter who depends on one adversary in a dispute for a 

paycheck is  scarcely  impartial.   Thus  such a  decider  cannot  constitute  any part  of  a 
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competent tribunal, as required by law.  In Hicks v. City of Watonga, 942 F.2d 737, 748 

(10th Cir. 1991) the court said “Litigants are entitled to an impartial tribunal whether it  

consists  of  one man or  twenty  and there  is  no way which we know of whereby the  

influence of one upon the others can be quantitatively measured.”

STILLEY PREVIOUSLY ADOPTED CERTAIN ARGUMENTS SET FORTH IN 

SPRINGER'S BRIEF, WITHOUT OBJECTION FROM THE GOVERNMENT;

AND, STILLEY'S RIGHT TO ADOPT SPRINGER'S BRIEF, OR PARTS

THEREOF, SHOULD BE EXPRESSLY AFFIRMED BY THIS COURT

Stilley  filed  an  adoption  of  the  Paperwork  Reduction  Act,  (“PRA”),  Internal 

Revenue District, (“IRD”), and District Director, (“DD”), arguments of Lindsey Springer 

on November 2, 2010.  The government in its response states that “To the extent Stilley's 

motion requests to join Springer's brief pursuant to Fed. R. App. P. 28(i), the government 

has no objection, once Springer's brief is properly filed.”  The Court's December 27, 2010 

order fails to acknowledge this adoption and its legal sufficiency.

On the other hand, the order does not expressly reject the adoption or identify any 

perceived shortcoming or overreaching.  Such is necessarily implied, however,  by the 

Court's warning that “failure to file a timely response to this order will subject this appeal 

to dismissal, for lack of prosecution, without further notice.”  Stilley strenuously objects 

to this Court's disregarding of his pleading adopting the PRA, DD, and IRD arguments.

Stilley also objects to the uncertainty arising by the Court's failure to acknowledge 

his previously filed adoption in its December 27, 2010 order.
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Stilley  claims  the  right  to  adopt  as  an  inherent  right  of  a  criminal  defendant 

pursuant to the FRAP.  FRAP 28(i) provides that “In a case involving more than one 

appellant or appellee, including consolidated cases, any number of appellants or appellees 

may join in a brief, and any party may adopt by reference a part of another's brief.  Parties 

may also join in reply briefs.”

This Court's order of December 27 implies that the adoption of Springer's brief is 

mutually exclusive to the filing of his own brief, except that option three allows Stilley to 

adopt Springer's brief and thereupon file a supplemental brief not to exceed 7,000 words. 

This  pleading is  not  meant  as  an  adoption.   The  adoption  is  being  filed  as  a 

separate pleading.  Stilley claims his right to file a full separate brief of 14,000 words, 

after being allowed not less than the full 40 days under the rules, after the elimination of  

the government's interference with his rights to maintain and use legal files and resources. 

Stilley furthermore claims the right to move a competent court for an enlargement of time 

or an enlargement of the word limit, or both, in substantial compliance with FRAP.

If this Court perceives Stilley's previous adoption, or this re-affirmation, or his 

adoption of other parts of Springer's brief, separately filed, or any part of any of them, to 

be in violation of any controlling authority, this Court should feel free to issue a show 

cause order, setting forth the alleged violation and the rule or authority for same, and 

direct Stilley to show cause why a proper corrective action should not be effectuated.

STILLEY RESPECTFULLY REQUESTS AND DEMANDS THE RIGHT TO BE 

HEARD IN A REASONABLE TIME AND A REASONABLE MANNER BEFORE AN 
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ADOPTION OR JOINDER IS REJECTED OR STRICKEN, IN WHOLE OR IN PART 

Keep in mind that communication at the prison is slow, through no fault of Stilley.

Stilley alleges that the DOJ-BOP seized and returned a shipment of Stilley's legal 

pleadings.  The government does not deny the truth of this allegation, nor could it, with 

any honesty.  Stilley at the present time has no more than a tiny sliver of the pleadings in 

the case below, despite having a complete tabbed and bound set at his house.  Stilley has 

none  of  the  trial  exhibits,  plaintiff  or  defendant.   Stilley  cannot  use  any  of  his  own 

electronic search tools on the transcript.  Stilley has no access to many of the actual legal 

authorities that the government claims that he violated, for example the regulations in 

effect at the time of the alleged offense.

The  DOJ has  chosen to  defend this  unconscionable  misconduct  rather  than  to 

correct it.   The government claims that:

This Court has held that a prisoner who voluntarily waives his right to counsel “is 
not entitled to access to a law library or other legal materials.”

The  Court,  by  hastily  ruling  before  any  reply,  has  simply  seized  upon  the 

government's error and compounded it.  The government claims the federal constitution 

permits any state, and the federal government, to completely cut off a pro se criminal 

defendant's rights to statutes and caselaw, the pleadings in the criminal case, and indeed, 

every single document the purpose or effect of which would be the advancement of the 

litigant's advocacy of his appeal, simply because said litigant chose to proceed pro se 

despite an offer of counsel.  Such is not and could not be the law.  If it was, where did  
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Stephen P. Friot advise anyone of such a draconian possibility when he was explaining 

the consequences of declining appointed counsel?

One of the rights of a criminal defendant is the right to consult with his counsel.  

Denying a defendant the right to see the law that his attorney is discussing is tantamount 

to denying the right to consult with counsel and to prepare for proceedings altogether.

This Court has offered a lawyer of its own choosing, picked on its own schedule, 

to file  a  shortened opening brief,  within 14 days of  the election,  under  option three. 

Accepting an appointment on such terms would at best be just short of legal malpractice, 

in and of itself.  Given the volume of information to be grasped, and the issues to be 

considered,  no mere mortal  could provide  effective  assistance of  counsel  under  such 

limitations.  Even if the appointment were made on the day of the election, and even if 

the lawyer was supremely qualified and thoroughly experienced in cases of this nature, 

the terms offered by this Court are a recipe for disaster.  Stilley does not and will not  

acknowledge such an offer as a good faith offer of constitutionally adequate counsel.

The  question  of  counsel  on  appeal  is  a  red  herring.   Stilley  complains  of 

interference  with  an  inmate's  own  legal  resources.   He  hasn't  requested  government 

subsidized  legal  resources  and  doesn't  object  to  the  lack  of  same.   With  or  without 

counsel, paid or unpaid, every inmate has a fundamental right to be free from affirmative 

acts of interference with the use of their own legal resources in the prosecution of a direct 

criminal appeal.  Stilley objects to affirmative acts of interference with the use of his own 

legal resources.
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THE GOVERNMENT CONFUSES ITS LIMITED RESPONSIBILITY

TO PROVIDE LEGAL RESOURCES FOR INDIGENTS, WITH ITS COMPLETE 

RESPONSIBILITY TO ABSTAIN FROM INTERFERING WITH LEGAL 

RESOURCES POSSESSED BY INMATES THEMSELVES

Bounds v. Smith, 430 U.S. 817 (1977) is the seminal case on the question of the 

state's obligation to provide legal resources to inmates.  Below the 23 footnotes is an 

asterisk, next to which the following text appears:

The record reflects that prison officials in no way interfered with inmates' use of 
their own resources in filing collateral attacks.  Prison regulations permit access to 
inmate “writ writers” and each prisoner is entitled to store reasonable numbers of 
lawbooks in his cell.

Stilley complains of NOTHING ELSE!!!  Consider for example the Court's hasty 

order that “Mr. Stilley is advised that, in filing any pro se brief, he will be limited to the 

research materials available to him at his place of confinement.”

What does that mean?  The law libraries of the world are available to Stilley if the 

DOJ-BOP does not interfere with Stilley's use of his own means of access.  Cell towers  

nearby to this prison beam signals from which internet access is sold.  Stilley owns a 

device, smaller than a pack of cigarettes, that he plugs into his laptop, that renders those  

signals readable on the laptop screen.  From the screen the information can be saved, 

copied,  pasted,  and transmitted to  the Court  by way of legal pleading.    Stilley asks 

nothing from the prison respecting research materials, except that they not interfere with 

his use of research materials of his own selection paid for by himself or benefactors, or 
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access to other tangible or intangible items needed for appeal.  Some information is free 

over the internet, for example the very regulations the DOJ claims that Stilley violated.

Stilley has NO OTHER WAY of getting this information!

If an inmate needed glasses to read, would this Court bless a refusal to allow the  

inmate to have glasses to read the legal authorities?  If the DOJ could not constitutionally 

interfere with human vision enabled through this artificial device, by what theory might 

the Court  bless a refusal to allow Stilley to have artificial  means to access “research 

materials” that are at the very least theoretically available at this place of confinement, 

absent DOJ-BOP interference?

Stilley  does  identify  DOJ  computers  with  software  that  the  government  bars 

inmates from using for legal or personal use.  This is an offer of accommodation to the 

DOJ.  Stilley much prefers his own equipment with which he is familiar and experienced. 

However,  to  the  extent  that  the DOJ objects  to  an individual inmate getting wireless 

internet access, Stilley does not object to the DOJ providing the equivalent internet access 

via cable or other suitable means, even if this would allow the DOJ to monitor incoming 

and outgoing electronic information transmitted or received by inmates, to the extent not 

inconsistent with applicable rules of attorney-client privilege, if any.   Stilley objects to 

the  DOJ using  keystroke  loggers  or  other  devices  to  essentially  monitor  an  inmate's 

thought process.  This is not to say that monitoring of transmitted or received electronic 

information is good or bad.  It is to say that it is a non-issue in this case.

The DOJ has not suggested that their interference springs from any penological 
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interest.  Nevertheless Stilley is willing to assist the DOJ in advancing their legitimate 

penological  interests  by the  relief  he  seeks.   The  Bounds court  said that  correctional 

experts  overwhelmingly agree that  liberal  prison legal service policies advance rather 

than retard legitimate penological interests.  See Bounds footnote 18.  See also Fortune 

magazine, November 15, 2010, article at 78, at page 83.  Newark, NJ mayor Cory Booker 

credits  legal  services  for  inmates  with  assisting  in  cutting  recidivism from state  and 

national averages of 65% down to 10% or less.  Since the U.S. incarcerates at five times 

the  average  of  first  world  nations,  with  truly  atrocious  correctional  outcomes,  the 

potential savings in money and human costs by improving the process is massive.

To the extent that the relief sought may imply the possible use of prison computers 

or internet access or other resources, it is for this reason.  The prison doesn't have to elect 

this option.  The prison is perfectly free to cease its invidious and vexatious interference 

with Stilley's use of his own computers, files, internet access, etc.

Where  a  state  (Bounds involved  the  state  of  North  Carolina)  is  providing  the 

“access to the courts,” it  is clear that the government has options with respect to the 

character of the assistance that it will provide at its own expense.  See headnotes 13 and 

14, pages 830 and 831.  Lawyers and legal aid at taxpayer expense is another means of 

providing  constitutionally  satisfactory  access  to  the  courts,  and  may  sometimes  be 

adequate standing alone.  However, footnote 11 of  Bounds cites  Procunier v. Martinez, 

416 U.S. 396 (1974) a case in which the U.S. Supreme Court struck down an affirmative 

act of interference with “access to the courts” even though the state involved (California) 
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had prison law libraries AND permitted inmate legal assistance EVEN THOUGH the 

prisoners in question were actually represented by lawyers.

Bounds was not unanimous.  Marshall wrote the opinion of the Court.  Burger 

dissented,  expressing  the  opinion  that  the  state's  duty  was  a  negative  duty  of  not 

interfering.  Not one of the four Bounds opinions suggested that a prison, state or federal, 

could  consonant  with  constitutional  protections  engage  in  any  affirmative  act  of 

interference with the rights of prisoners to access the courts.

Likewise for Lewis v. Casey, 518 U.S. 343 (1995), in which a district court order 

requiring  Arizona  state  prisons  to  provide  various  legal  resources  to  prisoners  was 

reversed in a strongly worded opinion.  None of the four Lewis opinions suggested that 

active interference with a prisoner's own legal resources could be done consistent with 

the constitution.

At headnote 2 (page 821), the  Bounds Court opined that “It is now established 

beyond doubt that prisoners have a constitutional right of access to the courts.”  The 

Court cited Ex Parte Hull, 312 U.S. 346 (1941) for the proposition that “the state and its 

officers may not abridge or impair petitioner's right to apply to a federal court for a writ  

of habeas corpus.”  At 823 the Court cited Johnson v. Avery, 393 U.S. 483, (1969) “which 

struck down a  regulation prohibiting prisoners  from assisting  each other  with habeas 

corpus applications and other legal matters.”  On the following page the Court refers to 

Johnson saying that the constitutional guarantees with respect to inmates “required at 

least allowing assistance from their literate fellows.”  Stilley is in fact one of the “literate 
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fellows” upon whom other inmates rely.

At page 825, the  Bounds Court explained why relevant legal authorities must be 

supplied, which indirectly establishes why Stilley's adversary the DOJ is prohibited from 

sabotaging  Stilley's  own access  to  law libraries  and  legal  resources  whether  paid  or 

unpaid.  The Court said:

It would verge on incompetence for a lawyer to file an initial pleading without  
researching such issues as jurisdiction, venue, standing, exhaustion of remedies,  
proper  parties  plaintiff  and  defendant  and  types  of  relief  available.   Most  
importantly, of course, a lawyer must know what the law is in order to determine 
whether a colorable claim exists, and if so, what facts are necessary to state a  
cause of action.

The Court went on to state that such preliminary research is no less vital for a pro 

se prisoner.  Continuing, the Court said:

Moreover, if the State files a response to a pro se pleading, it will undoubtedly  
contain seemingly authoritative citations.  Without a library, an inmate will be  
unable to rebut the State's argument.  Even the most dedicated trial judges are  
bound  to  overlook  meritorious  cases  without  the  benefit  of  an  adversary  
presentation.  [citation omitted]  In fact, one of the consolidated cases here was 
initially dismissed by the same judge who later ruled for respondents, possibly  
because Younger v Gilmore was not cited.

The DOJ in its response cited two cases on the merits.  First, it cites United States  

v. Cooper, 375 F.3d 1041, 1052 (10th Cir. 2004), for the proposition that a prisoner who 

voluntarily waives his right to counsel “is not entitled to access to a law library or other 

legal materials.”  The DOJ then cites to  United States v. Taylor, 183 F.3d 1199, 1204, 

(10th  Cir.  1999) saying that  “providing legal  counsel  is  a  constitutionally  acceptable 

alternative to a prisoner's demand to access a law library.”
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Both are  misstatements  of  the  law to  the  extent  that  law library  access  is  the 

property of the prisoner.  Even if it wasn't, what's the excuse for depriving Stilley of the 

docket  items  and  exhibits?   Why  is  he  denied  binders,  sticky  notes,  tabs,  and other 

organizational  materials?   Presumably,  under  the  DOJ's  theory  it  could  force  any 

appellant in a federal criminal case to totally fly blind without being able to actually see 

either the law or the pleadings at district court.  The DOJ's theory allows the government 

to sabotage even the act of organizing papers and other resources for effective access.

This  is  a  clear  example  of  a  “seemingly  authoritative  citation”  that  cannot  be 

effectively rebutted without access to the law.

WHEREFORE, Stilley respectfully requests reconsideration, and all the relief that 

Stilley requested in the prior pleading, and in his prior pleadings requesting access to the 

courts;  that  the  Court  prohibit  the  DOJ  from  interfering  with  Stilley's  use  of  his 

computers, printers, internet access, organizational materials, and other goods, services, 

or equipment reasonably related to preparation of legal pleadings; that the Court order the 

DOJ to certify its complete compliance with the order; that the Court acknowledge the 

right of Stilley to adopt Springer's brief, in whole or in part, without prejudice to his own 

right to file a brief; that the Court thereafter issue a scheduling order giving Stilley 40 

days with a complete prohibition on interference with Stilley's own legal resources, to 

prepare a separate brief of 14,000 words or less, unless enlargement of time or length is 

granted;  and for  such other  and further  relief  as  may be  appropriate  whether  or  not 

specifically prayed.
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Respectfully submitted this 15th day of January, 2011

Oscar Amos Stilley (#10579-062)
FCC Forrest City Low
PO Box 9000
Forrest City, AR 72336

CERTIFICATE OF SERVICE

By my signature above, I certify that on January 15, 2011, a copy of this document was 

served on Frank P. Cihlar, Charles A. O'Reilly, Alexander P. Robbins, Gregory Victor 

Davis and Lindsey Kent Springer by regular mail and Jerold W. Barringer by e-mail.
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