
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS

OSCAR STILLEY 10579-062                  PLAINTIFF

V.        NO.  2:15-CV-00163 BSM/BD

UNITED STATES ET AL DEFENDANT

              PLAINTIFF'S REPLY TO RESPONSE TO PLAINTIFF'S MOTION 
             FOR PARTIAL SUMMARY JUDGMENT AS TO COUNTS 11 AND 13

Comes now Plaintiff Oscar Stilley (Plaintiff) and for his reply states:

The government filed a reply to the Plaintiff's  response to the defendants'  motion for
summary judgment.  This is of course the final standard pleading as to that particular
motion.

The government subsequently filed a separate response to the motion for partial summary
judgment, as to counts 11 and 13 of the complaint. [Docket #31, 31-1]  Count 11 pleads a
Freedom of Information Act (FOIA) request.  Count 13 involves much of the same set of
facts,  and requests  declaratory judgment to the effect  that  the Department of Justice-
Federal  Bureau  of  Prisons  (DOJ-FBOP)  cannot  lawfully  seize  the  work  product  of
inmates, produced on Trulincs, yet charge the inmate for time spent on Trulincs to create
the documents.

Plaintiff  filed  a  "Plaintiff's  Verified  Response  to  the  Government's  Statement  of
"Undisputed  Facts,"  and  Statement  of  Additional  Material  Facts."   The  government
responded to the motion but did not respond to the additional facts set forth under penalty
of perjury.  Therefore those facts are deemed true.  The exhibits were submitted by a
separate pleading, for administrative convenience. 

I. FOIA CLAIMS

A. Extraneous FOIA requests

The government mostly ignores the arguments made by the Plaintiff  as to the FOIA.
Rather,  the  government  chooses  to  address  two  FOIA  requests  not  pleaded  by  the
Plaintiff, except as a side issue, to inform the government of their existence so as to avoid
double efforts.  The government admits that these two FOIA requests weren't pleaded in
the complaint.  Docket 31, pg. 3.



The first FOIA request was sent in 2012, (2013-00835), from William Quilhot.  Response
was  made  8-20-2014.   Docket  31-1,  Attachment  "3,"  pg.  13-14.   Mr.  Quilhot  was
instructed  not  to  send  money  at  that  time,  in  bold  letters,  twice.   He  followed  that
instruction, sending a letter 9-9-14 which promised to pay any fees assessed.  However,
the letter appealed the assessment of fees as well as the denial of the videotapes.  Id. 16-
17.

The  government  claims  that  they  responded  in  a  letter  dated  11-19-14.   However,
Attachment "5," (Id. @ 19-20) which is alleged to be that letter, is just another copy of
Attachment 3, the letter dated 8-20-14.

Mr. Quilhot now asking Jason Sickler,  Legal Counsel for the South Central Regional
Office (SCRO) of the Department of Justice-Federal Bureau of Prisons (DOJ-FBOP), to
resend the letter.  Perhaps this letter will have a pleasant surprise for Mr. Quilhot and the
Plaintiff.  After all, Plaintiff did ask for the documents in electronic format, the better to
assist his fellow citizens in understanding the workings of their own government.  The
law requires that this request be honored when it is reasonably feasible to do so.  5 USC
552 (a)(3)(B) & (C).  In that case the charge for paper reproduction would not apply.  The
charges proposed in the original letter ($53.60 for 636 pages) amount to 10 cents per
page, less 100 pages of free copies.

Perhaps the appeals officer recognized the absurdity of claiming that releasing the video
of  force  feedings  "would  disclose  investigative  techniques  and  procedures,  thereby
impairing their future effectiveness."  These videos are taken FOR THE PURPOSE of
assuring the public that force feedings are done humanely, and not for the infliction of
pain or for any other improper purpose.  Plaintiff needs to review the 11-19-14 letter
before deciding on a course of action with respect to that FOIA request.

The second FOIA request addressed is the 96 paragraph FOIA request shown in Docket
31-1,  Attachment  6,  pages  22  and  23.  Mr.  Quilhot  tried  to  do  an  "efoia,"  which
apparently failed.  Then he sent a paper copy through the US Mail.   Mr. Sickler, claimed
that the request "does not adequately describe a BOP record with enough details to allow
us to conduct a search."

Plaintiff believes that the FOIA/PA Section of the DOJ-FBOP possesses a complete copy
of the request,  received by mail.   Even if the FOIA office did get a failed electronic
transmission, they should have simply said that they only have a page and a half.  They
conveniently sent the first page in responsive communications, while omitting the second
page, (Docket 31-1, pg. 23) which would have clearly disclosed an incomplete document.
This is clearly gamesmanship.



Mr.  Quilhot  is  sending  another  copy  of  this  document  to  Mr.  Sickler,  at
SCRO/ExecAssistant@bop.gov, and requesting confirmation of receipt of all the pages,
in a PDFF generated from word processor.  Mr. Quilhot will follow up in order to ensure
that  the  full  document  is  in  the  possession  of  Mr.  Sickler.    Mr.  Quilhot  will  then
complete the available processes, hoping for a satisfactory and reasonable response that
will not require follow-up litigation.

B. Plaintiff's main set of FOIA requests was sent to the exact address set forth in
the regulations, and also copied to SCRO.

Plaintiff in this case did in fact send the tort claim with all attachments; under cover letter
addressed to Mr. Charles E. Samuels, Jr., Director of the DOJ-FBOP at the time, with
copy  to  the  SCRO  Regional  Director  and  to  Ms.  Rincon,  the  Health  Services
Administrator for Forrest City Low at the time.  Docket 7 p. 34.  This is the exact official
and address set forth in the regulation quoted by the defense.  The government clearly
relied on the embedded medical records release, [Id. @ 31-32] as explained at page 10-11
of docket # 26.  The FOIA request meets the standards stated by the government at page
2 of their brief.  Plaintiff is still puzzled about how they can claim that Plaintiff hasn't
shown so much as the existence of an FOIA request.

Plaintiff in his cover letter explained his purposes for making the tort claim.  The FOIA
request  plainly states that  it  is  an FOIA Request.   [Docket 7,  pg. 31-32]  The FOIA
requests on both pages were reasonably related to the subject matter of the tort claim.   It
is  hard to fathom how anyone could process the tort  claim without seeing the FOIA
requests.

C. The  requests  from  Forrest  City  SHU  were  submitted  using  approved
procedures.

Plaintiff submitted the FOIA requests to Ms. Mosby and to Mr. Torry from his SHU cell
at Forrest City.  Consider 28 CFR 16.4(c), "Responsibility for responding to requests,"
which suggests that a request directed to the wrong office should be directed to the right
office.   Indeed,  DOJ-FBOP's  own  Program  Statements  (PS)  suggest  that  Plaintiff's
approach was proper.  Consider Program Statement 1351.05, section 513.40, (see also 28
CFR 513.40) which states in pertinent part:

Inmates  are  encouraged  to  use  the  simple  access  procedures  described in  this
section to review disclosable records maintained in his or her Inmate Central File,
rather  than  the  FOIA  procedures  described  in  513.60  through  513.68  of  this
subpart.  Disclosable records in the Inmate Central File include, but are not limited
to, documents relating to the inmate's sentence, detainer, participation in Bureau
Programs such as the Inmate Financial Responsibility Program, classification data,
parole information, mail, visits, property, conduct, work, release processing, and



general  correspondence.   This  information  is  available  without  filing  a  FOIA
request....

(3) Staff shall advise the inmate if there are documents withheld from disclosure
and, if so shall advise the inmate of the inmate's right under the provisions of
513.61 to make a FOIA request for the withheld documents.

Subsequent  sections  involve  other  categories  of  information  disclosable  through
simplified procedures.  Pursuant to the rules there is no serious downside to making a
simplified request, since personnel are required to tell the inmate if a different or more
formal FOIA request is required.  Plaintiff generally grounded his record requests both in
the administrative process as well as the FOIA.  Past experience led him to believe that a
"belt and suspenders" approach is completely justified when dealing with the DOJ-FBOP.

Technically, exhaustion of remedies in the FOIA context is not jurisdictional.   In Dugan
v. DOJ, 8 F. Supp. 3d 485 (D.C. Dist. 2015) the Court explained:

… As the Court of Appeals has explained, although exhaustion of a FOIA request
"is not jurisdictional because the FOIA does not equivocally make it so, Hidalgo v.
FBI, 344 F.2d 1256, 1258, 358 U.S. App. D.C. 104 (D.C. Cir. 2003), the failure to
exhaust  still  "precludes  judicial  review if  'the  purposes  of  exhaustion'  and the
'particular administrative scheme support such a bar." id. 1258-59 [internal citation
omitted]

However, the facts in this case are such that the Court shouldn't find a failure to exhaust
AVAILABLE remedies.   As to  requests  to  Ms.  Mosby and Mr.  Torry,  Plaintiff  was
locked up in SHU and had virtually no resources at his disposal.  He couldn't even have a
flexible SHU pen, because Forrest City has chosen to plague inmates with SHU pencils, a
truly wretched writing instrument.  He submitted an FOIA/administrative request to Ms.
Mosby  for  required  records  out  of  his  inmate  file  related  to  the  conditions  of  his
confinement.  He submitted an FOIA/administrative request to Mr. Torry about files he
presumed would be lost unless he acted within 60 days.  Plaintiff also submitted a request
for  his  Complete  Administrative  Record  (CAR  PR11)  from  Oakdale-1  SHU,  which
should encompass most if not all of the records sought from Ms. Mosby.

Neither Mr. Torry nor Ms. Mosby responded in any way - they maintained silence.  This
is alleged under oath, and the defendants do not contest this evidence.  [Facts, docket 28
p. 6]  The overall response was to transfer Plaintiff to another prison, on alleged grounds
that smack of retaliation and obstruction of the justice due to tort claim litigants at Forrest
City Low.  Furthermore, Plaintiff was stripped of his phone and Trulincs privileges for
some 6 months.



The  government  prefers  to  ignore  the  facts  and  ignore  their  own  representation  to
inmates, to the effect that a "simplified request" that called for greater formality would
result in an explanation to the inmate about what else they should do.  The defendants
have  no  explanation  for  the  court  of  what  Plaintiff  should  have  done  differently  or
additionally.  They just make bare unsupported claims - none in compliance with FRCivP
56 - to the effect that the Plaintiff didn't chin the bar.

     II. DECLARATORY JUDGMENT CLAIM

A. Plaintiff has exhausted all AVAILABLE administrative remedies.

The defendants seem to be recycling boilerplate arguments made earlier, in their brief in
support of motion for summary judgment.  The main objection seems to be an objection
for failure to exhaust administrative remedies.  True, the defendants claim that Plaintiff is
not challenging a "final" agency action.  But they present no evidence or argument that
such an action could arise, in the contexts presented by this litigation, in any other way
than through a completed administrative remedy process.

Plaintiff  is  obliged  to  exhaust  AVAILABLE  administrative  remedies.   Plaintiff
previously brought the government's attention to the fact that ROSS V. BLAKE, No. 15-
339,  was  wending  its  way  through  the  process  at  the  Supreme  Court,  and  that  oral
argument had been conducted. Docket 27, Exhibits, pages 24-25.   Plaintiff pleaded, at
page 2-3 of his First Amended Verified Complaint, [Docket 7] the lack of availability of
remedies at the DOJ-FBOP, in language that fairly gave notice that the issue was likely to
be litigated. 

The US Supreme Court issued a decision June 6, 2016.  The US Supreme Court opined
that a process is not necessarily "available" just because prison authorities say it is.   The
Court  said  that  "Accordingly,  an  inmate  is  required  to  exhaust  those,  BUT  ONLY
THOSE, grievance procedures that are "capable of use" to obtain "some relief for the
action complained of."  (Emphasis added)  The Supreme Court set forth 3 categories of
remedy systems that are in the eyes of the law "unavailable," as follows:

1) When  it  operates  as  a  simple  dead  end  -  with  officers  unable  or  consistently
unwilling to provide any relief to aggrieved inmates. 

2) Next, an administrative scheme might be so opaque that it becomes, practically
speaking, incapable of use.  In this situation, some mechanism exists to provide
relief, but no ordinary prisoner can discern or navigate it.

3) And finally,  the  same is  true  when prison administrators  thwart  inmates  from
taking advantage of a grievance process through machination, misrepresentation,
or  intimidation.   In  WOODFORD,  we  recognized  that  officials  might  devise



procedural systems (including the blind alleys and quagmires just discussed) in
order to trip up all but the most skillful prisoners.  548 US at 102.  And appellate
courts have addressed a variety of instances in which officials misled or threatened
individual inmates so as to prevent their use of otherwise proper procedures.  As
all  those courts  have recognized,  such interference with an inmate's  pursuit  of
relief  render's  the  administrative  process  unavailable.   And  then,  once  again,
section 1997e(a) poses no bar.

Plaintiff gave the government notice of this pending litigation, not that they particularly
needed it.   The United States entered an amicus brief supporting Maryland's position.
Attorney  Zachary  Tripp  represented  the  US.   Here  is  what  BNA said  about  Tripp's
argument, at page 25 of Docket # 27:

Tripp plainly stated that the U.S. did not maintain an interest in whether Maryland's
procedural guidelines offered sufficient guidance for prisoners to comply.  However,
Tripp  argued  that  if  a  HANDFUL  OF  INMATES  could  comply  with  the
requirements,  it  demonstrated  that  Maryland  provided  sufficient  guidance  for
compliance.  (Emphasis added)

The fact that the US perceived any interest whatsoever in Maryland's litigation is telling.
The POSITION taken by the US government in the litigation is a veritable indictment of
the DOJ-FBOP.  THEY KNOW THAT THEY CAN'T MEET A STANDARD IF IT
REQUIRES PROOF THAT ANYTHING MORE THAN A HANDFUL OF INMATES
CAN COMPLY!!!!   The  US was  in  effect  lobbying  the  US Supreme  Court  against
issuing a ruling that brings practical justice for inmates in the US DOJ-FBOP. 

Plaintiff has shown that an experienced lawyer can get virtually nothing exhausted within
the DOJ-FBOP system.   In  fact,  Plaintiff  showed that  the  government's  own records
showed that Plaintiff had exhausted NOTHING except one claim for which a decision
was rendered extremely late, past the 2 year deadline for filing a claim under the FTCA.
Plaintiff alleged under oath that "The DOJ-FBOP administrative remedy system is not
such that an objectively reasonable prisoner could understand how to comply with its
requirements."  Docket 28, pg. 3, paragraph 38.  The government has not responded to
this or any of the other factual claims set forth in Plaintiff's statement of material facts. 

Plaintiff has also claimed, without opposition, that the government lets a smattering of
mostly meritless claims through the system, for the purpose of feigning compliance with
their statutory and constitutional obligations.  Docket 26, pg. 15.  However, the DOJ-
FBOP maintains  sufficient  control  to  ensure  that  they  have a  DE FACTO veto over
virtually any inmate getting "the keys to the courthouse."  The DOJ-FBOP lets ignorant
and ill advised inmates conclude administrative remedies over a more qualified inmate,
simply because they want an "easy mark" to spar with when important legal questions are
decided.



The government has seen the allegations and chosen to remain silent.  Furthermore, they
KNEW that the US Supreme Court would enter a ruling soon.  The government was
privy to the cases cited by the Supreme Court in support of their decision in ROSS - they
filed their own amicus brief.  They can't honestly claim that they had a right to wait until
later to rebut the strong evidence that the DOJ-FBOP's administrative remedy system is
not "available," either generally or with respect to Plaintiff in this case. 

The  government  has  refused  to  acknowledge  any  request  made  with  respect  to  the
intellectual property that is the subject of Count 13.  They just ignore everything.  They
don't CONTEST Plaintiff's claim that he asked for his intellectual property, in a format
expressly authorized and directed by federal law.  They simply act as if they can make a
claim disappear if they ignore it long enough. 

The claim will not go away.  The government has stonewalled on this matter, just like
they  stall  and  obfuscate  and  obstruct  on  every  other  administrative  remedy  of
consequence.   There  is  no  administrative  remedy  "available"  to  Plaintiff,  within  the
meaning of that term as set forth and explained in ROSS and numerous other cases.

The government tosses out the claim that the decision is "far from being a 'final' agency
decision..."  However, the government produces no evidence whatsoever, sufficient for
consideration  on  a  motion  for  summary judgment,  on  this  proposition.   How is  any
inmate supposed to get a decision more final than what Plaintiff has right now?  This is
not explained.

B. The acts complained of amount to conversion of Plaintiff's property. 

To establish liability for conversion under Arkansas law, a plaintiff must prove that the
defendant wrongfully took control of another's property and denied the owner his rights
to that property.  HATCHELL C. WREN, 363 Ark. 107, 211 S.W.3d 516, 521 (Ark.
2005)  The control over the property can be for the benefit of the third party or the benefit
of  another.   Id.   Nor  does  it  matter  that  the  property  is  in  the  nature  of  intellectual
property.  In STONEBRIDGE COLLECTION, INC., v. CARMICHAEL, 791 F.3d 811
(8th Cir. 2015) the court said:

"Defendants contend the Arkansas Supreme Court might have considered only the
taking of files and furniture, not the copying of the computer diskettes, to constitute
an allegation of conversion.  But the court did not single out the diskette copying as
any less a conversion than the physical removal of the files and furniture, and we have
no reason to assume otherwise.  .... 

Plaintiff therefore could make a claim of conversion under the FTCA.  See for example
ADIJAT EDWARDS V. US, 57 F. Supp. 3d 938 (Dist. of Minn., 2014), in which the



district court denied a motion to dismiss a claim conversion as to $1,200 she was forced
to  withdraw  from  her  bank  account  by  immigration  officers,  while  simultaneously
dismissing  her  claim  for  the  $4,000  worth  of  jewelry  confiscated  from  her  by  law
enforcement officers.  Although this is a district court opinion, it is well reasoned and
contains  authority  that  would  support  a  similar  conclusion  on  the  facts  alleged  by
Plaintiff.

            C.   The core of Plaintiff's claim is a quest for honesty and integrity in corrections.

Plaintiff doesn't want to litigate a claim for conversion of his intellectual property even
though he retains the right to file a tort claim on that theory.  Plaintiff is essentially trying
to present the government with these options:

1) Give Plaintiff the text files and the means to effectively use them, or;
2) Suffer a declaratory judgment to the effect that the DOJ-FBOP is not entitled to

convert Plaintiff's property and still charge money for it. 

Plaintiff has alleged his intelligence and other personal characteristics for the purpose of
showing that it is virtually impossible to navigate the DOJ-FBOP administrative remedy
system.  However, Plaintiff had nothing to do with the genetic hand he was dealt at birth.
Every single person on the planet is in the same situation.  We don't get to choose the
hand we are dealt by the society into which we are born - only the way that we play the
hand we're dealt.

The government maintains a peculiar silence in the face of serious allegations.  Why can't
they just admit that the computers were bought 3 years ago, apologize for keeping them
on pallets,  and do the  job  they  are  paid  to  do?   Why can't  they  just  admit  that  the
administrative remedy system is a pure unadulterated fraud, and promise that they will
implement a system that the average inmate can reliably navigate, with definite proof of
exhaustion at the end of the process?  If these allegations were false why not deny them
under oath?  Why does the government refuse to do ANYTHING in mitigation of the
damage caused by the conversion?

The DOJ-FBOP has almost 200,000 prisoners, the majority of whom are poorly educated.
Large  numbers  of  them are  afflicted  BOTH with  subnormal  intelligence  AND poor
education.  None of them are responsible for the genetic hand they were dealt at birth.
Most of them had little if any control over the quality of the education provided to them
in public schools.  They need reasonable educational opportunities.  Unless someone else
takes  up  their  cause,  they'll  get  what  they've  gotten  over  the  last  few decades  -  an
incessant erosion of educational opportunity.

This  case  in  general,  and  this  motion  in  particular,  present  a  perfectly  proper  and
legitimate opportunity to give the DOJ-FBOP a gentle nudge in the right direction.  



CONCLUSION

For all the reasons stated, Plaintiff most respectfully requests that this Court grant his
motion for summary judgment on counts 11 and 13.

Respectfully submitted,
)
)
By:__________________________________                  ________________________ 
Oscar Stilley                                                                            Date
FCI Oakdale-1
PO Box 5000
Oakdale, LA 71463-5000

CERTIFICATE OF SERVICE (PRISON MAILBOX RULE)

Plaintiff by his signature above certifies under penalty of perjury pursuant to 28 USC 
1746 that on the date stated above he placed a copy of this pleading in the outgoing 
prison mailbox, with sufficient first class postage attached, addressed to the Clerk of the 
Court for filing and service via CM/ECF.


